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Abstract

The potential exists for charges of war crimes and crimes against humanity against the perpe-
trators of the invasion of Iraq, namely, former Prime Minister Tony Blair and his entourage. 
The findings of the Chilcot Inquiry in 2016 do not rule out the International Criminal Court 
taking action, and this article argues that it is plausible for those leaders who took the UK to 
war to be prosecuted for breaching international human rights law and international human-
itarian law. This is because, first, the UNSCR 1441 was not respected by the British govern-
ment that gave UN inspectors more time to investigate if Iraq possessed weapons of mass 
destruction (WMD), and, second, there is a measure of personal responsibility for those who 
gave the order for the invasion that has led to catastrophic consequences both in terms of 
human casualties and material damage in its aftermath.
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Introduction

The UK was, along with the US, the main participant in the second Gulf War and its conse-
quences led to the commissioning of an inquiry whose terms of reference looked to the cause 
and effect of the decision to wage war. Its findings have implications for international law 
because it is a denouement of the political leadership of Britain that gave the signal for the 
invasion.2 The Chilcot Report into how the UK went to war in 2003 has raised three main 
issues: first, the military action was taken before all peaceful methods of disarmament were 
used; second, that there was no imminent threat from Iraq; and finally, that a high level of 
certainty regarding the presence of weapons of mass destruction was promoted at a time 
when there were insufficient facts to support this conclusion. These key factors are the focal 
point of this discussion, as well as a comparative analysis of international human rights and 
humanitarian law in armed conflict, and the inference in the finding that the indictment of 
suspected war criminals may be possible at the International Criminal Court.

The findings of the Chilcot Report or the “Report” was critical of the procedures 
adopted by the then-British government for taking the UK into the war against Iraq. It dealt 
with the issue of any clear and imminent threat, the judgment of Attorney General Lord 
Goldsmith on advising Prime Minister Blair on the legality of the war, and the intelligence 
about weapons of mass destruction that was used as a pretext for the invasion. The Report 
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concluded: “The judgments about the severity of the threat posed by Iraqi’s weapons of mass 
destruction – WMD – were presented with a certainty that was not justified”.3

There is no doubt expressed in the conclusion that there was an absence of legal 
authority for the conflict expressed in these terms: “In the absence of a majority in support 
of military action, we consider that the UK was in fact undermining the Security Council’s 
authority. We have, however, concluded that the circumstances in which it was decided that 
there was a legal basis for UK military action were far from satisfactory”.4 While the Inquiry 
has not expressed a view on whether military action was legal it has affirmed that the suspi-
cion of illegality, authorship, and complicity in war crimes could “of course, only be resolved 
by a properly constituted and internationally recognised Court”.5

The Report implied that there was “compromising” advice from Lord Peter Goldsmith, 
the Attorney General: “In mid-January 2003, told Mr Blair that a further Security Council 
resolution would be necessary to provide a legal basis for military action”, but he did not 
advise No. 10 until the end of February that, while a second resolution would be preferable, 
a “reasonable case” could be made that resolution 1441 was sufficient. He set out that view 
“in written advice on 7 March”. The military and the civil service both asked for “more clar-
ity” on whether force would be legal. Lord Goldsmith then advised that the “better view” was 
that there was, on balance, a secure legal basis for military action without a further Security 
Council resolution. In March, he asked Mr. Blair to confirm that Iraq had committed further 
material breaches as specified in resolution 1441. Mr. Blair did so the next day. However, the 
precise basis on which Mr. Blair made that decision “is not clear”.6

This has to be set in the context of international law which has established principles 
about the legality of invading another country which can only occur (1) with UN Security 
Council (UNSC) sanction, (2) if the country to be invaded has attacked or acutely threatens to 
attack, or (3) if the government of that country invites invasion and this can only happen after 
extensive discussion. The Report concedes on that point, as stated at the outset of its findings: 
“We have concluded that the UK chose to join the invasion of Iraq before the peaceful options 
for disarmament had been exhausted. Military action at that time was not a last resort”.7

The issue that this article addresses is the presumption of guilt that arises from the 
Chilcot Report’s findings, which has repercussions in terms of accountability for British minis-
ters in the Blair government (1997–2006) for war crimes. The inquiry was not a means of redress, 
but it has determined the culpability and is very damning of the political leadership who took 
the UK to war. This provides the basis for action on grounds of breaching international human-
itarian law. The argument here is that in the absence of domestic trying of those accused of war 
crimes there is a legal framework provided by the International Criminal Court (ICC) to raise 
indictments against all those who are implicated in the decision to invade a country which the 
UN body responsible for investigating WMDs confirmed it had no “smoking gun”.

Status of Geneva Conventions and invasion

The invasion of Iraq by the US–UK Coalition forces was executed on 19 March 2003. The mili-
tary attack was conducted without a UN mandate and did not have a Security Council resolu-
tion that would have sanctioned war.8 Moreover, the governments sanctioning the invasion 
disregarded the findings of the Hans Blix Report which had concluded that there were no 
“smoking guns” in Iraq.9 The question arises if this places the UK, one of the two main com-
ponents of the Coalition Authority (CA), to operate outside the rules of international law 
once it has determined that it has to carry out an invasion based on its political interests. It is 
necessary to consider the scope of the Geneva Conventions to determine the potential liabil-
ity of the political leaders who took the UK to war.

The Geneva Convention of 1949 set out the “necessary scope of territorial control ought 
to be evaluated in light of parties’ different obligations toward combatants and non-combatants 
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under international humanitarian law”. There are some fundamental rights, incorporated in 
1977 such as “restrictions against indiscriminate murder which are enforceable regardless of 
whether the nonstate actor has achieved a satisfactory level of territorial control under Additional 
Protocol II”.10 The Additional Protocols comprise flexibility in evaluating territorial control based 
on the scenario in which “urban centers remain in government hands while rural areas escape 
their authority” – that is, incomplete control – may suffice, but there must be “some degree of 
stability in the control of even a modest area of land”.11

Common Article 3 that is generic to all four Geneva Conventions and which states 
“(1) Persons taking no active part in the hostilities, – shall in all circumstances be treated 
humanely, without any adverse distinction founded on race, colour, religion or faith, sex, 
birth or wealth, or any other similar criteria”; and “(2) An impartial humanitarian body, such 
as the International Committee of the Red Cross, may offer its services to the Parties to the 
conflict”. Common Article 3 is based on a negative description: it is applicable in the case of 
armed conflicts “not of an international character”. Armed conflicts “not of an international 
character” are armed conflicts where at least one party is not a state.12

Under customary international law, the “use of lethal force must respect the legal 
principles of military necessity, distinction, [and] proportionality”.13 In executing a proac-
tive, offensive and retributive doctrine the British forces were bound under international 
humanitarian law (IHL) not to cause “indiscriminate and disproportionate attacks”14 and to 
“observe a series of precautionary rules in attack, aimed at avoiding or minimizing inciden-
tal harm to civilians and civilian objects”.15

There are two Additional Protocols that have been added to the Geneva Conventions 
in 1977 which cover armed conflict which is a Non-International Conflict (NIC). These are 
the Additional Protocol (AP) I and II and while the former defines armed movements involv-
ing the  “right to self-determination of colonized people as international armed conflicts, 
bringing, in some respects, guerrilla warfare and state responses to it within the protection 
ambit  of IHL”.16 The latter was “specifically adopted to cover situations of NIC, thereby 
bringing a situation of armed conflict occurring on the territory of a country within the 
framework of international humanitarian law”.17

However, the invasion by the UK led to an international conflict and this determines 
the law relating to the conflict, namely: the rules found in the Geneva Conventions; the First 
Additional Protocol to the Geneva Convention; and additionally this brings a wider scope of 
war crimes under Article 8(2) of the Rome Statute of the International Criminal Court. The 
consideration of the position under international law reference must be made to the United 
Nations Charter to which the UK government is a signatory.18

Under Article 2(4) of the Charter:
All Members shall refrain in their international relations from the threat or use of 
force against the territorial integrity or political independence of any state, or in any 
other manner inconsistent with the purposes of the United Nations.

It is also important to highlight that this article is accepted as jus cogens by virtue of its status 
and this means it is binding over all states and that there are no legal grounds for derogation 
from its rules.19 The reference in the Charter of the United Nations Security Council  
(hereafter, UNSC) provides jurisdiction under matters where it decides that there has been a 
“threat to the peace, breach of the peace or act of aggression” and will make recommenda-
tions or decide the measures to be taken to “maintain or restore international peace and 
security”.20 From this list, “act of aggression” would be the most appropriate ground to take 
forward. The term “aggression” is satisfied when an international state is acting in an aggres-
sive manner – having been defined in 2010 as:

the use of armed force by a State against the sovereignty, territorial integrity or political 
independence of another State, or in any other manner inconsistent with the Charter 
of the United Nations.21
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The broad nature of this definition means the next step is therefore to consider whether this 
has been breached by the actions of the coalition governments. First, when beginning to ana-
lyze this definition we must look at what constitutes “force” in this context. There are several 
important – but separate – sources from where such a definition can be found, nonetheless 
attention must be drawn to the fact that the resolutions of the UNSC have been intentionally 
broad as to its definition.22 However, there is a consensus between states in practice that the 
agreement specifically covers armed force.23

Pre-emptive action and culpability

The Chilcot Report arrived at the conclusion that all peaceful methods of disarmament had 
not been exhausted before the invasion commenced. The Report’s treatment of the legality of 
the war and the steps that were taken in an attempt to find a legal justification, offers an 
opportunity to explore the inquiry’s self-restraint in not explicitly stating that it was illegal. 
The introduction states that the inquiry “has not expressed a view on whether military action 
was legal”.24 With no lawyer among its members, and no legal counsel to assist it, the inquiry 
chose to sidestep this delicate matter, claiming it was best “resolved by a properly constituted 
and internationally recognized court”.25 Notwithstanding its reticence, the Report assigns 
much of its inquiry to matters of legality and in distinguishing between substance and pro-
cess, the inquiry concludes that “the circumstances in which it was decided that there was a 
legal basis for UK military action were far from satisfactory”.26

Under the UN Charter, the Security Council may “decide what measures not involv-
ing the use of armed force are to be employed to give effect to its decisions”,27 and only if the 
Council finds that the measures “provided for in Article 41 would be inadequate or have 
proved to be inadequate”, can it “take such action by air, sea, or land forces as may be neces-
sary to maintain or restore international peace and security”.28 Article 41 expressly states 
that if the UNSC finds an “act of aggression” in this case – in order for armed force to be 
justified, there must have been an exhaustion of all non-violent methods of restoring inter-
national peace. Under international law, it can be assumed that the use of armed force is not 
justified in this set of circumstances. The examination of the self-defense concept in Article 
2(4) and the relevant aspects of the Chilcot Report, it would appear the UK’s involvement in 
the war in Iraq is itself a potential breach of international law.

The waging of war on Iraq led to the commission of acts in the course of war that 
amounted to gross violations of human rights. The legal cases that have come before the 
courts show quite categorically the imposition of collective punishments by British person-
nel of Iraqi civilians during the interrogation process as a direct consequence of the war. The 
Baha Moussa Inquiry, which investigated the violent death of a hotel worker who had been 
arrested by the British forces, chaired by Right Hon. Sir William Gage Report established 
that there was a breach of jus cogens in the torture of an Iraq civilian in this recorded inci-
dent of a war crime.29

The UN Convention against Torture 1984 binds states to the norms of international 
law. It has been adopted in UK law and is effective in terms of regulating the authorities in 
their conduct at home and abroad.30 This has been adopted into the legal framework of the 
UK and it has within its ambit the hierarchy of command up to the head of government who 
at the time was Tony Blair. In R v Bow Street Stipendiary Magistrate; Ex parte Pinochet 
Ugarte,31 which was regarding the criminal liability of an ex-head of state was considered by 
the House of Lords, the issue was if a former head of state could claim immunity from crimi-
nal proceedings for systematic torture allegedly committed when he was in power between 
1973–1988. This case concerned the repatriation to a foreign court of General Pinochet to be 
tried under crimes against humanity and the issue arose if there was a justiciable case against 
him to be tried in an international court.32
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The House of Lords ruled unanimously that he could be tried for torture under the 
CJA 1988 Section 134. This is an important ruling because it takes into its ambit the immu-
nity of a foreign executive who headed the chain of command of a military government. A 
former executive who is at the apex of the command in any breach of jus cogens may be 
exposed to the rules of international law when they step outside their own jurisdiction.

This principle reverts to the concept of an aggressive established under the auspices 
of the Nuremberg Tribunal interpreted the rules that effectively required that those crimes 
be traced to an international armed conflict and be linked to state action. This manifested 
itself in cases before the German Supreme Court in the British Occupied Zone where Nazi 
officials were prosecuted for crimes against humanity even when their actions were in 
accordance with and supported by state policy. The term “crimes against humanity” at 
Nuremburg was given content for prosecution to take place for war crimes.33

The presence of jus cogens is now a fundamental principle of international derived 
from the judgments of the tribunals established to hear war crimes trials.34 It is established 
even at a minimum that the domestic courts of all states have the power to prosecute those 
responsible for crimes against humanity, war crimes, genocide, and torture. The case for 
jurisdiction is made on the basis of state practice and the secondary argument that interna-
tional crimes are also subject to prohibitions of the peremptory norms that lead to the exer-
cise of universal jurisdiction.

Grounds for an indictment for war crimes

The grounds do exist to serve indictments for breaching the international humanitarian law 
principles in the invasion of Iraq. The main issue are claims of either “pre-emptive self-
defence”, or of a “humanitarian intervention” and there has to be consideration of Article 2(4) 
of the UN Charter is of “pre-emptive self-defence”. The basis for the defense was the connec-
tion to a “pre-emptive self-defence” claim that was initially formulated by the US, which 
claimed that Iraq was complicit in the 11 September 2001 attacks on its soil.35 Under the UN 
Charter, Article 51, the prohibition of the use of force does not hinder a state’s “inherent right 
of individual or collective self-defence if an armed attack occurs”.

The coalition invasion, however, raises questions, as there has been no actual attack 
against any state, and a claim of “pre-emptive self-defence” has no official precedent in 
international law. The only source of this defense comes from its express acceptance in a 
speech by then-Secretary General of the United Nations Kofi Annan in 2005.36 However, the 
test for such a defense is strict, as the UNSCl has denounced the legality of an attack against 
a non-imminent threat.37 Therefore, the claimant must be certain of their position relative 
to the imminence of the attack before there is justification for their actions. However, immi-
nence has no clear legal definition, with potentially its broadest definition being found in 
academic writing, whereby an “imminent attack” is an:

impending attack over which there is reasonable levels of certainty that it will occur 
in the foreseeable future, and must be a specific and identifiable attack.38

This is not compatible with the scenario as depicted in the Chilcot Report, meaning that a 
claim of pre-emptive self-defense could not be successfully pleaded, granting the parties no 
claim in declaring the invasion bellum justum39 under international law.

Another potential defense that could be claimed under international law is of a 
“humanitarian intervention”. Under Article 42, the Security Council acting through the 
member states may take such actions by land, sea, or air in order to maintain international 
peace or security. This would tie in with the coalition’s intention to protect the Iraqi popula-
tion from President Saddam Hussain whose regime was perceived as “oppressive” by the  
UK and the US. However, the main caveat for this comes expressly within the text of the 
article itself, where the use of force can only be justified if non-forceful measures found in 
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Article 41 have been exhausted.40 This is not in accordance with the findings of the Chilcot 
Report, which has expressly stated that the peaceful methods of disarmament had not been 
expended. As a result, the humanitarian defense presumably cannot be claimed by those 
accused of war crimes in this set of circumstances.41

There is reason to believe that the UK government disregarded the advice of its own 
representative on the United Nations Monitoring, Verification and Inspection Commission 
(UNMOVIC), Dr. David Kelly. He was one of the most prominent members of the UN Special 
Commission that had the mandate to investigate the manufacture of weapons of mass 
destruction in Iraq. He had suggested that the British government had “sexed up” the case 
for an invasion of Iraq. Prior to the invasion, he died a violent death on 13 July 2003 which 
was termed a suicide. There was speculation that he was murdered because there was only 
a government inquiry chaired by Lord Hutton, former Attorney General of Northern Ireland 
into his death that absolved the authorities of any wrongdoing.42

However, investigative journalists have questioned as to why there has been no 
Coroner’s Inquest into his death until now that would have considered the independent 
evidence and expert reports. They have relied on such shortcomings as

Why incomplete evidence concerning Dr Kelly’s whereabouts during the last week of 
his life was given to the Hutton Inquiry; Why the forensic pathologist who conducted 
the post-mortem claimed Dr Kelly was 2st lighter than he actually was; Why a police 
search helicopter with thermal imaging equipment, which had flown three hours 
before over the wood where his body was eventually found, did not detect it – despite 
the fact that his body temperature would have been warm enough at the time to 
register on the helicopter’s search system.43

It is also important to note that the coalition forces did not claim self-defense at the 
time of the invasion,44 which also raises the question of whether the US and UK had any faith 
in this defense when first considered as a possible defense against the charge of armed 
aggression in breach of international law. Therefore, by evaluating the defenses available to 
the proposed breach, it is also possible that, should a breach of the Charter be found, there 
would not be a defense applicable under international law to the invasion.

In Prosecutor v. Tadić,45 there was a determination that the rules of international 
humanitarian law apply and they are applicable “even if the state of war is not recognized by 
one or by any of the parties”. This includes any armed confrontation between states, what-
ever its scale and its duration, whether it is a “war”, considered as a comprehensive military 
confrontation, or any military clash “short of war”.46 The court stated that criteria have been 
formulated into two elements: intensity and organization that is, in order for a situation to 
be classified and the violence must reach a certain level of intensity and the nonstate parties 
must display a certain level of organization. It ruled:

there is a resort to armed force between States or protracted armed violence between 
governmental authorities and organized groups, or between such groups within a 
State.47

The judgment emphasized that these determinative elements should only be used 
“as a minimum” to distinguish armed conflicts, which commence the application of interna-
tional humanitarian law and distinguishes them from internal disturbances. The terms 
“intensity” and “organization” were the ratio of the ruling but it appears it is not established 
given that “protracted” in the authoritative French text of the judgment uses the word pro-
longé (“prolonged”), which refers only to the length of time. However, the temporal mean-
ing is eliminated when substituted by the qualitative term “intensity”, in the ruling that has 
established the standard definition of international Conventions which applies to an armed 
conflict.

The application of facts in the context of an invasion by the coalition governments 
against the troops of the state of Iraq, is evident from the precedent established in Tadic48 
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Therefore, the reference to this principle as the criteria of when armed force is used may be 
applied in the invasion of Iraq. Given that the conflict happened between the coalition states 
and Iraq, the first issue related to Article 2(4) is fulfilled, meaning this can be classified as an 
international conflict under the UN Charter. The definition of “force” has been left inten-
tionally broad by the Security Council, and so the 2003 invasion could be viewed as “armed 
force” by reading Article 2 alongside the definition in the Tadic case. This also covers a 
“direct use” of force as was established in United States of America v Nicaragua,49 where a 
military intervention constituted this same definition and the right of self-defense cannot be 
claimed to justify larger reciprocal attacks under the justification of self-defense, following 
a smaller scale attack or “frontier incident”. In order to establish the bar, set by the de mini-
mis threshold of this defense, the level can be found by looking at the scope and the conse-
quences of the actions.50

However, by following international precedent this qualification does not require a 
high level of severity in order to be above its threshold.51 Nonetheless, there is no real prec-
edent for a “pre-emptive attack”, meaning this is not a recognized concept of international 
law. The events leading up to the invasion of Iraq were of sufficient severity to render them 
above the threshold of any imminent attack. A further fundamental question that arises 
from the reading of Article 2(4) is the consequence of the use of force. The justification 
under Article 2(4) exists only if an attack is “against the territorial integrity or political inde-
pendence” of the victim state. While the principle of territorial integrity is intended primar-
ily to prevent changes to borders or the advancement of secessionist movements, the 
conclusion of the 2003 invasion was an eight-year occupation by UK and coalition forces, 
meaning that this can clearly be shown to have affected the “political independence” of the 
state of Iraq. This will render any justification to be a breach of Article 2(4) of the UN Charter.

There are several ways that an obligation binds the states to exercise those accused 
of war crimes under its domestic jurisdiction under the rules of customary international law 
that are a source for the prosecution of international crimes. These offenses are considered 
as erga omnes, which means that an obligation is owed to the international community to 
uphold the law.52 The secondary linked argument that can be put forward is that to the 
extant international crimes are also subject to jus cogens prohibitions, which could lead to 
the exercise of universal jurisdiction53 As jus cogens norms involve egra omnes obligations 
there is a compelling argument for the advancement of the principle that war crimes are 
punishable under universal jurisdiction.54

Breach of jus cogen norms and international law

The waging of war on Iraq cannot be justified by sovereign immunity or by granting the per-
sonnel of the UK armed forces any state immunity. These were acts committed in the course of 
war and consisted of gross violations of human rights. The Chilcot Inquiry estimated the Iraqi 
deaths under Coalition Occupation (circa 150,000) as explained in Section no 17 of the Report.55 
The 150,000 estimate derives from Iraqi Body Count which relied on media and government 
reports an evaluation criticized by the top medical epidemiologist and medical journal. The 
Lancet whose expert polling results underpin the estimate of 1.5 million violent Iraqi deaths in 
the post-invasion period.56 The UN Population Division 2006 data of 0.8 million under 5-year-
old Iraqi infants dying under Coalition Occupation as evidence of an immense US Coalition 
war crime in gross violation of Articles 55 and 56 of the Geneva Convention Relative to the 
Protection of Civilian Persons in Time of War which demand that an Occupier supplies food 
and medical requisites to “the fullest extent of the means available to it”.57

The behavior and actions of the Coalition forces toward the civilian population of 
Iraq when under occupation has to come under Part IV of the AP II on Civilian populations 
and General Protections of the Civilian Population states in Article 13 as follows:
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1. The civilian population and individual civilians shall enjoy general protection 
against the dangers arising from military operations. To give effect to this protection, 
the following rules shall be observed in all circumstances.
2. The civilian population as such, as well as individual civilians, shall not be the object 
of attack. Acts or threats of violence the primary purpose of which is to spread terror 
among the civilian population are prohibited.
3. Civilians shall enjoy the protection afforded by this Part, unless and for such time 
as they take a direct part in hostilities.58

There is a further charge on the indictment possible which is the destruction of the 
archeological treasures of Babylon by the Coalition authorities. The US had not signed the 
Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict with 
Regulations for the Execution of the Convention 1954 to prevent damage to cultural treasures 
before it went to war.59 The US Secretary for Defence at the time of the invasion Donald 
Rumsfeld responded in a press briefing casually dismissed the episodes of museum vandalism 
under the occupation forces by his comment “Stuff happens” and that the looting was “part of 
the price for freedom and democracy”. He transferred the blame on the “pent-up feelings from 
years of oppression” under the rule of deposed President Saddam Hussein.60 The UK had also 
not ratified the 1954 Hague Convention and only agreed to ratify it in 2015.61

The international humanitarian law that exists in the form of the protection of cul-
tural property is now covered by the 1998 Rome Statute for the International Criminal Court 
which includes the destruction of cultural property as a war crime. Article 8(2)(a) sets out 
that war crimes covered by the Geneva Conventions IV of 1949 that protects civilians also 
includes under (iv) the extensive destruction and appropriation of property, not justified by 
military necessity and carried out unlawfully and wantonly.

The main charges of waging an illegal war, war of aggression, and crimes against 
humanity must also include the destruction of cultural property among its offenses. The was 
caused not only human casualties but also “collateral” damage on a colossal scale. It led to 
the destruction of a state but also of a civilization and those who have been accused by 
implication in the Chilcot Report should be made to face an indictment at the ICT to respond 
to these charges.

The norms of jus cogens are not included specifically as being a “formal” source of 
international law but these norms can be properly placed among the “formal” sources and 
there is has an evolution as a legal concept and the extent of international recognition of its 
existence. There is a process of recognition of the concept of jus cogens in international law62 
and the theoretical acceptance of the concept received codification by the Vienna Convention 
of 1969 on Treaties.63

In Jurisdictional Immunities of the State (Germany v Italy),64 the International Court 
of Justice (ICJ) held that the jus cogens rule had not been breached by its affirmation of the 
principle of state immunity because the latter flowed from sovereign immunity. The ICJ 
emphasized that recognizing the immunity of a foreign state does not amount to recogniz-
ing as lawful a situation created by the breach of a jus cogens rule. The Court was acting on 
the Italian state’s application that there was a breach of jus cogens in the German occupation 
of 1943–1945 and it should be paid compensation. The ICJ analyzed national legislation and 
case law  to determine that “even on the assumption that the proceedings in the Italian 
courts involved violations of jus cogens rules, the applicability of the customary interna-
tional law on State immunity was not affected” – a jus cogens norm cannot displace state 
immunity.65

The ICJ held
To the extent that it is argued that no rule which is not of the status of jus cogens may 
be applied, if to do so would hinder the enforcement of a jus cogens rule, even in the 
absence of  a direct conflict, the Court sees no basis for such a proposition. A jus 
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cogens  rule is one from which no derogation is permitted  but the rules which 
determine  the scope and extent of jurisdiction and when that jurisdiction may 
be  exercised do not derogate from those substantive rules which possess  jus 
cogens status, nor is there anything inherent in the concept of jus cogens which would 
require their modification or would displace their application.66

The breach of jus cogens in the invasion and conflict in Iraq will be governed by the 
Geneva Conventions of 1949 I, II, and III that establish the framework for the application of 
international humanitarian law that governs the law of armed conflict. This makes it bind-
ing as a rule of law and it applies to all states and is the basis for the adoption of mechanisms 
available in international law to prosecute those responsible for crimes against humanity. 
Article 2 relates to all cases of international armed conflicts and applies to all cases of armed 
conflict between two or more signatory nations, even in the absence of a declaration of war. 
Article 1 of Protocol I of 1977 further clarifies that armed conflict against colonial domina-
tion and foreign occupation also qualifies as an international conflict. When the criteria of 
international conflict have been met, the full protections of the Conventions are considered 
to apply.67

The instrument that has a bearing on the conduct of states is the International 
Criminal Court which confers by treaty a binding obligation of aut dedere aut judicare, which 
means to prosecute the alleged offender or to extradite them.68 The Rome Statute of the 
International Criminal Court, which came into effect in 2002, unambiguously provides for 
individual criminal liability for future war crimes in international and internal armed  
conflicts.69 It established under Article 5 jurisdiction over four core international crimes: 
genocide, crimes against humanity, war crimes, and the crime of aggression. Under Article 
29 those crimes are not subject to any statute of limitations. Article 12 allows dispensation 
to the ICC when an offense occurred on the territory of a state that has ratified the court’s 
statute or where the suspect is a national of such a state. Practically, therefore, the court’s 
jurisdiction will be limited to consenting states and to those in conflict zones that are 
referred to by the UN Security Council.

The International Criminal Court Act 2001 in the UK incorporates the offenses in the 
Rome Treaty of the ICC into domestic law, so that the authorities in England can investigate 
and prosecute any crimes committed in the UK, or committed overseas by a British national, 
a UK resident, or a person subject to such jurisdiction.70 Section 51(1) to the ICCA, incorpo-
rates the Rome Statute by setting out a) the crime of genocide; b) crimes against humanity; 
c) war crimes; d) the crime of aggression (Article 5(1), Rome Statute of International Criminal 
Court 2001). The signatory states or those ratifying the Geneva Conventions are obliged to 
implement the provisions of these Conventions.71 These articles give rise to liabilities irre-
spective of the circumstances of international or civil wars.

The crime which appears the most relevant to any prosecution of Blair or members 
of his war cabinet is that of “aggression”, which is set out in Article 8bis of the Rome Statute. 
The crime is the planning, preparation, initiation, or execution, by a person in a position 
effectively to exercise control over or to direct the political or military action of a state of an 
act of aggression which, by its character, gravity, and scale, constitutes a manifest violation 
of the UN Charter. An act of aggression is defined as the use of armed force by a state against 
the sovereignty, territorial integrity or political independence of another state. The diffi-
culty with a prosecution for the crime of aggression is that its inclusion in the Rome Statute 
took place on 11 July 2010, well after the invasion of Iraq. It has come into force but it has not 
been ratified by the UK.

However, this does not necessarily mean that Blair or members of his government 
will avoid prosecution for war crimes. There are offenses that may be relevant to the facts as 
found by the Chilcot Report in particular, the war crime of “Intentionally launching  
an attack in the knowledge that such attack will cause incidental loss of life or injury to 



36

“Unjust” War, wrongful justification, and international humanitarian law
Zia Akhtar

civilians . . . which would be clearly excessive in relation to the concrete and direct overall 
military advantage anticipated” (Article 8(2)(b)(iv)).

As there is now a widely accepted definition, and a suitable reason for raising the 
case, the issue can move on to litigation.72 In referring the purported war criminals to the 
ICC the rules established by its Statute will have jurisdiction over the crimes of genocide, 
crimes against humanity, war crimes, or the crime of aggression.73 Furthermore, only states 
can be parties to an action,74 and such an action can be raised only in three ways: by the 
UNSC; by the public prosecutor; or by the state itself.75 If raised by either of the two latter 
parties, there is an additional criterion that the incident must have occurred on the terri-
tory, or by a national of a state that is a party to the Rome Statute.76 Furthermore, owing to 
the conflict’s presumed nature as an international armed conflict, the larger list of crimes 
under Article 8(2) of the Rome Statute shall apply, thus giving the court a greater scope as 
to their case. If such a party given above decides to raise a case to the ICC, they will invoke 
any war crimes from the list found in this article.

While it must be mentioned that the ICC only has jurisdiction where the national 
courts are unwilling or unable to convict.77 At present, the Court is still in the preliminary 
investigative stage of its case regarding the 2003 invasion.78 Besides the ICC the UNSC may 
also choose to impose sanctions on the coalition governments if it finds that there has been 
a breach of the UN Charter. The UNSC may determine the existence of an act of aggression, 
resulting in a breach of Article 2(4), and it can impose a variety of sanctions, such as eco-
nomic penalties or in extreme circumstances the severance of diplomatic relations with the 
belligerent state. This broad reading of the powers of the UNSC is the recommended 
approach in the indictment to be served for a determination at the ICC that there was a 
breach of international humanitarian law.

Conclusion

The Chilcot Report, which was the final inquiry conducted by the British government osten-
sibly to close the chapter of the UK’s involvement in the invasion of Iraq has been one of the 
most divisive and controversial political documents released in recent memory. There are 
some who have called it a whitewash because of its inability to declare the war illegal ipso 
facto. Following analysis under current international law and its application in relevant cases, 
there are potential grounds for finding a breach of the UN Charter in its execution and con-
duct, and the purported defenses to this claim appear to fail in its justification.

The terms of the inquiry by the UK government considered two specific questions, 
namely, whether it was necessary and justified to invade Iraq in March 2003, and whether 
the UK could and should have been better prepared for its catastrophic effect. In relation to 
the first question, it was found that the UK chose to be part of the invasion of Iraq before the 
peaceful options for disarmament had been exhausted and, therefore, that military action 
was not invoked as a last resort. Secondly, the judgments of the UK government about the 
severity of the threat posed by Iraq’s weapons of mass destruction were presented with a 
false dossier prepared to ostensibly justify the invasion as a pretext of self-defense. In addi-
tion, in the absence of a majority in the Security Council Blair could not take that decision 
that a “reasonable case” could be made that the existing resolution 1441 was sufficient.

The Chilcot Report did not express a view on whether military action was legal but 
stated that that could only be resolved by a properly constituted and internationally recog-
nized Court. The findings have sufficient basis in substance and logic for there to be prose-
cution of Blair and his colleagues for the decision to lead the UK into an unnecessary and 
devastating war. However, while its findings have highlighted several breaches of interna-
tional law, ultimately this matter can be decided if the ICC or the UNSC if it decides to refer 
the matter to the ICC to impose the relevant sanctions on the belligerent states if they do 
not transfer the suspected war criminals to be arraigned under the ICC jurisdiction.
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